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Arising out of Order-In-Original No. CGST/WS07/O&A/OIO-166/AC-RAG/2022-

(s-) 23 dated 20.10.2022 passed by The Assistant Commissioner, Central GST,
Division-VII, Ahmedabad South

0-1 en ci cti aY cITT -;:in:r '3fR 4cIT 1 M/ s. Shravan Gordhanbhai Patel,
B-18, Vishwakarma Vihar Society,(-=er) Name and Address of the Near Jodhpur Char Rasta, Satellite,Appellant Ahmedabad -380015

#t? rfa <r sfta-sr a sriatr rgra mar ? at az <r sr?gr a 4ft rnf@faRt aagTT T#

srf@erarttaft srargalewsa rgr # rare, at fRht n?gr h fas zt rmr?

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

#rrl qr]rvr saaa:
Revision application to Government of India:

(1) a#tr5arr g[en sf@2Rn, 1994 ft err saa ftaar mgmiagtn err t
3-nr pr wvgm eh iaifatrwr 3rear srflafa, sra, fa+izr, ta f@tr,
'iTTirr~'~~ '+fcfrf, ill lTTl"f, ~~: 11000 1 9il" el?t-~~:-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE ofthe CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(91) <-TR lITT1 el?t"~%~ if ;jfq "Q;"m 'QI f.-l efi I ( ffl "fl fcITT:ft 'fl osI IT 3r 4lafat f4ft
nrstra?rzrn iimsrazzmtf, at[Rt ass4r TT wetRatza fr #ran it
<TT~ 'fl o_g I l 11 ( if" if lITT1 ft fan a tu z&gt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() sift s7tea ft3Tr ten gnat h# fu stst fezmr ft&gs hr am?gr Rtz
enrr qifr gaf# rgma, fth trRa ta rTatafa f@Rm (i 2) 1998
nrr 109 arr fgrn fu mr gt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hr#trsurer gr«ca (fa) fa1at, 2001 far 9 h siafa faff&e quai <g-8 it
fail , hfa z2r e ufer fa Raiafl # fag-seer vi sft a?r Rt rt
faii arr 5asa fr str Reau sh Tr erar < qr ger sflf h siafa er 35
faiRa fr agar hq k arr et-6 artRt "Sl"N 'lTT~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfa 3mar err szi irav «ar srr qrsqm zit srt200/- ftrat Rt
;;rro; sit szit iaqa q4 Ta tsar gt err 1 000/- R7 frat ft srqn

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/ - where the amount involved
is more than Rupees One Lac.

ft gen, arr surer gr=au tarasrflr Fnrrf@rwr a 7Rast:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

( 1) tr scar«a grca f@fr, 1944 cfil" mu 35-cfr/35-~ % atcrfu:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) saffa qRaaaarg rqmr # srraT cfil" 3fi:fm-, 3l"9TC1T % ~ if mm !{Fr, ~
3nrar gen r ara zfRlr nrarf@)awr (Ree) Rt 4fen fr f)fa, zTarar ii 24 arT,

agrr saa, aar, f@err,4Tara1a-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sect9;;...bagk of the
place where the bench of the Tribunal is situated. ;:~~,";;/,
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(3) rf za sn?gra&g?git mrarr @tar ?t r@laggr a RuRt argar srfn
ir f star fegu sr as a gt gr sf fa far ut arf k au a ft zrenfefa sf)fla
+zrnf@law Rt caaftnra{haalRt um sraaa fasarzt

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rra gen sf@far 1970 rnr is1fa fl a@ft -1 a siaf faff fu gar sr
sraar znrpr?gr znf@fa fqfr4feast sear #ta pa)a RR uaufa6.50ha r4I4 I C14
g[ca feae qr @tr arfeq1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) st if@amat at aiearaa fnif Rtif sn 3raff« fa star 2 sit m+=IT
gtcea, hr4r sara gea qi area sf7rnarf@ear (4raffaf) faa, 1982 # ffea
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) far can, hr4tr sarar gran qi ata zfhfrr nnf@ear (fa«ea ) ta Ifaftmu
it <lid<>'~J.lii1 (Demand) 1J,cf "cts (Penalty) cfil" 10% %1" sif1TT mar afarf gt graif, sf@er4a pa sif1TT

10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

@h4tr3nra grcalatasiafa, gf@a 2tr aar tit (Duty Demanded) I
( 1) m (Section) l lD %~ f.:tmf«r um;
(2) far naa razhfz Rt afrr;
(3) a#z #ez ftif a fat 6ag zuf?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) sr rr?gr # fast nf@err ah re szt gr«a srzrar gr«a zr ave fatfa ta tr fatn
veer # 1o% gzaar st szgf ha awe faatRa gt aa ave a 10% galr Rt sr uaRt2

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.Io. GAPPL/COM/STP/4497/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Shravan

Gordhanbhai Patel, B-18, Vishwakarma Vihar Society, Near

Jodhpur Char Rasta, Satellite, Ahmedabad -380015 (hereinafter

referred to as "the appellant") against Order-in-Original No.

CGST/WS07/O&A/OIO-166/AC-RAG/2022-23 dated 20.10.2022

(hereinafter referred to as "the impugned order") passed by the

Assistant Commissioner, Central GST, Division-VII, Ahmedabad

South (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are

holding PAN No. AJEPP7392K. The Income Tax Department

provided data indicating taxable income for the Financial Years

2014-15, 2015-16 and 2016-17. On scrutiny of the data received

from the Central Board of Direct Taxes (CBDT) for the Financial

Years 2014-15, 2015-16 and 2016-17, it was noticed that the

appellant had earned an income of Rs. 1,30,74,059/- during the

FY. 2014-15, Rs. 2,11,20,051/- in FY. 2015-16 and Rs.

2,81,44,988/-, which was reflected under the heads "Sales / Gross

Receipts from Services (Value . from ITR)"filed with the Income Tax

department. Accordingly, it appeared that the appellant had earned

the said substantial income by way of providing taxable services but

had neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to
submit required details of service provided during the F.Y. 2014-15,

2015-16 and 2016-17, however, they did not respond to the letters

issued by the department. The appellant's failure to register for

service tax, respond to correspondence, and properly assess service

tax liability led to allegations of willful suppression of facts and

evasion of payment. As a result, a demand for service tax payment

of Rs. 36,06,342/- for the F.Y. 2014-15,2015-16 and 2016-17, along

with interest and penalties, was issued.
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· F.No.2 GAPPL/COM/STP/4497/2023-Appeal

2.1. Subsequently, the appellant were issued Show Cause Notice

No. V/WS07/0&A/SCN-4/AJEPP7392K/2020-21 dated 23.09.2020
, wherein it was proposed to:

a) Demand and recover an amount of Rs. 36,06,342/- for FY.
2015-16 under proviso to Sub Section (1) of Section 73 of the

Finance Act, 1994 along with interest under section 75 of the

Finance Act 1994 (hereinafter referred to as 'the Act).

b) Impose penalty under the provisions of Section 70, 77 (1) and
78 of the Act.

3. The SCN was adjudicated vide the impugned order wherein:

a) The demand of service tax amounting to Rs. 31,899 /- was

confirmed under proviso to Sub-Section (1) of Section 73 of the
Act.

b) Penalty amounting to Rs. 31,899/- was imposed under
section 78 of the Act.

c) Penalty amounting to Rs. 10,000/- was imposed under section
77(1) of the Act.

d) Penalty amounting to Rs. 40,000/- was imposed under section

70 of the Act read with Rule 7C of the Service Tax Rules, 1994.

4. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present
appeal, inter alia, on the following grounds:

}> At the outset the appellant refuted all accusation fabricated

against them in totality. The contentions made in the show

cause notice are fallacious and incorrect and are based

entirely on assumptions and presumptions and without

appraising the facts and circumstances 1n the legal
perspectives. The appellant denied to have contravened any
rule/ provisions of the service tax rules
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F.No. GAPPL/COM/STP/4497/2023-Appeal

1994. The appellant submit that the proceedings as initiated

vide the impugned show cause notice are only arbitrary and

against the legislative laws

► The Appellant is engaged m business of construction work

with Ahmedabad Municipal Corporation (Local Authority) of

state government. The services provided by the appellant is

exempted under service tax.

► Vide Notification No. 25/2012-Service Tax dated 20th June,

2012 (Mega Exemption).Copy of the said notification is

enclosed herewith Annexure- 5. In the show cause notice, the

documents for the FY 2014-15, 2015-16 &: 2016-17 were only

asked which were submitted to the officer by the appellant

upon which the officer made the final order that in FY 2014-15

Rs.12816059 income received from Ahmedabad Municipal

Corporation, Rs. 100000 income received from the Maruti

Infrastruture limited and Rs. 158000 received from the

Prakash kalidas Patel. The supplies made to AMC is exempted

as stated above and remamnmng supplies to Maruti

Infrastruture limited and Prakash kalidas Patel is taxable

supplies under service tax Act amounting· Rs. 258000/- on

which the officer had imposed tax and penalty.

► The Appellant, therefore, prays to condonation of delay in filing

of appeal. In the view of foregoing, it is respectfully prayed that
appeal may please be allowed and Hon'ble Appellate Authority

is also prayed to set aside the 'order' appealed against for

demand of tax along with interest and penalty total amounting

to Rs. 1,13,778/- and allow the appeal in full;

5. Personal hearing in the case was held on 18.03.2024. Sh.

Chirag Parmar appeared for PH on behalf of the appellant. He stated

that the client is eligible for 10 lakhs exemtion under Notifcaiton No.
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F.Io. GAPPL/COIL/STP/4497/2023-Appeal

33/2012. He requests for one day time to submit the copy of ITR for
the FY. 2013-14.

7. I have gone through the facts of the case, submissions made in

the Appeal Memorandum and the material available on records. It is

observed from the records that the present appeal was filed by the

appellant on 02.06.2023 against the impugned order dated

20.10.2022 and received by the appellant on 20.10.2022. _ It is

observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the

Finance Act, 1994. The relevant portion of the said section is
reproduced below:

"(3A) An appeal shall be presented within two months from the date
of receipt of the decision or order of such adjudicating authority,
made on and after the Finance Bill, 2012 received the assent of the
President, relating to service tax, interest or penalty under this
Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if
he is satisfied that the appellant was prevented by sufficient cause
from presenting the appeal within the aforesaid period of two
months, allow it to be presented within a further period of one
month."

7 .1 In terms of Section 85 of the Finance Act, 1994, an appeal

before the Commissioner (Appeals) is to be filed within a period of

two months from the receipt of the order being appealed. Further,

the proviso to Section 85 (3A) of the Finance Act, 1994 allows the

Commissioner (Appeals) to condone delay and allow a further period

of one month, beyond the two month allowed for filing of appeal in
terms of Section 85 {3A) of the Finance Act, 1994.

7.2 In the instant case, the impugned order dated 20.10.2022

admittedly received by the appellant on 20.10.2022. Therefore, the

period of two months for filing the appeal before the Commissioner

(Appeals) ended on 20.12.2022. The further period of one month,

which the Commissioner (Appeals) is empowered to condone for

filing appeal ended on 20.01.2023. Therefore, the present appeal
was filed by the appellant on 02.06.2023 is, therefore, filed beyond

7



F.No. GAPPL/COM/STP/4497/2023-Appeal

the Condonable period of one month as prescribed 1n terms. of

Section 85 of the Finance Act, 1994 and is time barred.

7.3 My above view also finds support from the judgment of the

Hon'ble Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd.

Vs. Commissioner of Central Excise and Service Tax, Ahmedabad 
2014 (12) TMI 1215 - CESTAT, Ahmedabad. In the said case, the
Hon'ble Tribunal had held that:

"5. I is clear from the above provisions of Section 85(3A) of the
Finance Act, 1994 that Commissioner {Appeals) is empowered to
condone the delay for a further period of one month. The Hon'ble
Supreme Court in the case of Singh Enterprises (supra) held that
Commissioner {Appeals) has no power to condone the delay beyond
the prescribed period. In our considered view, Commissioner
(Appeals) rightly rejected the appeal following the statutory
provisions of the Act. So, we do not find any reasons to interfere in
the impugned order. Accordingly, we reject the appeal filed by the
appellant."

8. In view of the above discussions and following the judgment of

the Hon 'ble Tribunal, supra, I do not find this a fit case for

exercising the powers conferred vide Section 85 (3A) of the Finance

Act, 1994. Therefore, I reject the appeal filed by the appellant on the
grounds of limitation.

The appeal filed by the appellant stands disposed of in above
terms.

riia&
algal (er#tea)

Date : 20 .03.2024
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Attest

gr)
&l (artier)

#t.s4l.gr.el,rrala
By RPAD / SPEED POST
To,
M/ s. Shravan Gordhanbhai Patel,
B-18, Vishwakarma Vihar Society,
Near Jodhpur Char Rasta,
Satellite, Ahmedabad -380015
Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2. The Principal Commissioner, CGST, Ahmedabad South

3. The Assistant Commissioner, Central GST, Division-VII,
Ahmedabad South.

4. The Supdt. (Appeals), CGST, Ahmedabad South (for uploading the
OIA)

,$Guard Fle
6. PA file
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